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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed.    

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s. 1  That  cour t  r ever sed 

t he deci s i on of  t he c i r cui t  cour t , 2 whi ch had gr ant ed summar y 

j udgment  i n f avor  of  Aut o- Owner s I nsur ance Company.   The sol e 

quest i on f or  r evi ew i s whet her  a r easonabl e i nsur ed woul d r ead 

                                                 
1 Wadzi nski  v.  Aut o- Owner s I ns.  Co. ,  2011 WI  App 47,  332 

Wi s.  2d 379,  797 N. W. 2d 910.  

2 The Honor abl e Wi l l i am M.  At ki nson of  Br own Count y 
pr esi ded.  
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t he Execut i ve Umbr el l a i nsur ance pol i cy at  i ssue her e t o af f or d 

$2, 000, 000 of  uni nsur ed mot or i st  ( UM)  cover age.  

¶2 Thi s case ar ose f r om a f at al  mot or cycl e acci dent  i n 

whi ch St even Wadzi nski  was st r uck and ki l l ed by an uni nsur ed 

mot or i st .   Mr .  Wadzi nski ' s  wi f e,  Mi chel l e Wadzi nski ,  seeks UM 

cover age under  an umbr el l a i nsur ance pol i cy t hat  Mr .  Wadzi nski ' s  

company car r i ed on hi m at  t he t i me of  hi s deat h.   The pr i mar y 

di sput e cent er s on t he meani ng of  an endor sement  t o t he 

Execut i ve Umbr el l a pol i cy,  and whet her  t hat  endor sement  causes 

cont ext ual  ambi gui t y such t hat  a r easonabl e i nsur ed woul d expect  

$2, 000, 000 of  UM cover age under  t he pol i cy.   The ci r cui t  cour t  

hel d t hat  t he Execut i ve Umbr el l a pol i cy was cl ear l y i nt ended t o 

pr ovi de onl y t hi r d- par t y l i abi l i t y  cover age and gr ant ed summar y 

j udgment  i n f avor  of  Aut o- Owner s.   The cour t  of  appeal s r ever sed 

t he ci r cui t  cour t ,  concl udi ng t hat  t he Execut i ve Umbr el l a pol i cy  

was cont ext ual l y ambi guous,  and t her ef or e,  t he pol i cy shoul d be 

const r ued i n f avor  of  t he i nsur ed t o af f or d cover age.  

¶3 We concl ude t hat  t he Execut i ve Umbr el l a pol i cy at  

i ssue does not  af f or d f i r st - par t y UM cover age.   The pol i cy ' s 

gr ant  of  cover age unambi guousl y pr ovi des onl y excess t hi r d- par t y  

l i abi l i t y  cover age.   Fur t her ,  t he l anguage and s t r uct ur e of  t he 

endor sement  t o t he Execut i ve Umbr el l a pol i cy demonst r at e t hat  

t he endor sement  r eaf f i r ms t he umbr el l a pol i cy ' s excl usi on of  

f i r st - par t y cover age.   Addi t i onal l y,  an except i on t o t hat  

excl usi on cl ar i f i es t hat  t he excl usi on i s not  i nt ended t o 

i nt er f er e wi t h f i r st - par t y cover age i n ot her  Aut o- Owner s 

pol i c i es t hat  ar e r ef er r ed t o i n Schedul e A.   Accor di ngl y,  we 
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concl ude t hat  t he c i r cui t  cour t ' s  summar y j udgment  i n f avor  of  

Aut o- Owner s was pr oper ,  and t her ef or e,  we r ever se t he deci s i on 

of  t he cour t  of  appeal s.  

I .   BACKGROUND3 

¶4 On August  3,  2006,  St even Wadzi nski  was st r uck and 

ki l l ed by an uni nsur ed mot or i st  whi l e he was r i di ng a 

mot or cycl e.   At  t he t i me of  t he acci dent ,  Mr .  Wadzi nski  was t he 

Chi ef  Execut i ve Of f i cer  of  Pecar d Chemi cal  Company,  I nc. ,  whi ch 

had pur chased mul t i pl e i nsur ance pol i c i es t hr ough Aut o- Owner s.   

I n t he Commer ci al  Aut o I nsur ance pol i cy ( No.  41- 321- 013- 00) ,  

Pecar d Chemi cal  i s  t he named i nsur ed.   That  pol i cy ' s gr ant  of  

cover age pr ovi des $1, 000, 000 i n t hi r d- par t y aut omobi l e l i abi l i t y  

cover age,  as wel l  as f i r st - par t y cover age f or  UM and 

under i nsur ed mot or i st  ( UI M)  benef i t s.   Each l i ne of  cover age ( UM 

& UI M)  af f or ds $150, 000 per  per son or  $300, 000 per  occur r ence of  

f i r st - par t y cover age.   The t ot al  pr emi um f or  t he Commer ci al  Aut o 

pol i cy i s $1, 371. 84. 4  Pecar d Chemi cal  i s  al so t he named i nsur ed 

under  t he Commer ci al  Umbr el l a pol i cy ( No.  96- 886- 558- 00) ,  whi ch 

pol i cy ' s gr ant  of  cover age pr ovi des up t o $5, 000, 000 i n t hi r d-

par t y l i abi l i t y  cover age.   The annual  pr emi um f or  t he Commer ci al  

                                                 
3 The under l y i ng f act s of  t hi s case ar e not  i n di sput e.  

4 The Commer ci al  Aut o pol i cy al so i ncl udes ot her  t ypes of  
cover age not  r el evant  her e.  



No.  2009AP2752   

 

4 
 

Umbr el l a pol i cy  i s $2, 923.   The Commer ci al  Umbr el l a pol i cy 

speci f i cal l y excl udes UM and UI M cover age. 5 

¶5 I n a t hi r d Aut o- Owner s pol i cy,  t he Execut i ve Umbr el l a 

pol i cy,  Mr .  Wadzi nski  i s  t he named i nsur ed.   The Execut i ve 

Umbr el l a pol i cy  shar es a pol i cy number  wi t h t he Commer ci al  

Umbr el l a pol i cy  under  whi ch Pecar d Chemi cal  i s  t he named 

i nsur ed.   The Execut i ve Umbr el l a pol i cy,  whose l anguage i s now 

at  i ssue,  pr ovi des $2, 000, 000 i n excess cover age over  t he 

under l y i ng pol i c i es t hat  ar e l i s t ed i n Schedul e A.   Those 

under l y i ng pol i c i es ar e a Compr ehensi ve Per sonal  Li abi l i t y  

pol i cy ( not  at  i ssue her e)  and an Aut omobi l e Li abi l i t y  pol i cy 

wi t h a $500, 000 mi ni mum cover age r equi r ement .   The annual  

pr emi um f or  t he Execut i ve Umbr el l a pol i cy i s $234.  

¶6 Af t er  Mr .  Wadzi nski ' s  deat h,  Aut o- Owner s pai d 

Wadzi nski ' s  est at e t he l i mi t s of  t he Commer ci al  Aut o pol i cy ' s UM 

cover age,  $150, 000.   When Aut o- Owner s r ef used t he est at e' s c l ai m 

f or  payment  of  $2, 000, 000 of  UM benef i t s under  t he Execut i ve 

Umbr el l a pol i cy,  Mr s.  Wadzi nski ,  i ndi v i dual l y and as t he 

r epr esent at i ve of  Mr .  Wadzi nski ' s  est at e,  br ought  sui t  agai nst  

Aut o- Owner s.  

                                                 
5 The Commer ci al  Umbr el l a pol i cy ' s UM excl usi on pr ovi ded 

t hat  cover age under  t he pol i cy di d not  appl y t o " [ b] odi l y i nj ur y 
or  pr oper t y damage ar i s i ng out  of  uni nsur ed mot or i st ,  
under i nsur ed mot or i st ,  aut omobi l e no- f aul t ,  per sonal  i nj ur y 
pr ot ect i on or  any ot her  s i mi l ar  l aw. "   The par t i es do not  
di sput e t hat  t hi s excl usi on pr ec l udes r ecover y of  payment s f or  
UM cover age under  t he Commer ci al  Umbr el l a pol i cy.  
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¶7 The pr ovi s i on i n t he Execut i ve Umbr el l a pol i cy at  t he 

cent er  of  t he par t i es '  di sput e i s an endor sement  capt i oned 

" Excl usi on of  Per sonal  I nj ur y t o I nsur eds Fol l owi ng For m. "   That  

endor sement  pr ovi des as f ol l ows:   " We do not  cover  per sonal  

i nj ur y t o you or  a r el at i ve.   We wi l l  cover  such i nj ur y t o t he 

ext ent  t hat  i nsur ance i s pr ovi ded by an under l y i ng pol i cy l i s t ed 

i n Schedul e A. "   The pol i c i es l i s t ed i n Schedul e A wer e i ssued 

by Aut o- Owner s.    

¶8 The par t i es br ought  compet i ng mot i ons f or  summar y 

j udgment  on t he i ssue of  UM cover age under  t he Execut i ve 

Umbr el l a pol i cy.   Aut o- Owner s asser t ed t hat  t he Execut i ve 

Umbr el l a pol i cy " c l ear l y and unambi guousl y excl udes an 

addi t i onal  c l ai m f or  UM cover age. "   Wadzi nski  ar gued t hat  t he 

Execut i ve Umbr el l a pol i cy,  when r ead as a whol e,  i s  ambi guous 

and t hat  a r easonabl e i nsur ed woul d expect  $2, 000, 000 i n UM 

cover age under  t he pol i cy.   Af t er  br i ef i ng and ar gument ,  t he 

Br own Count y Ci r cui t  Cour t  gr ant ed summar y j udgment  i n f avor  of  

Aut o- Owner s.   The cour t  concl uded t hat  i t  was " [ o] bvi ousl y[ , ]  

bl at ant l y,  unambi guousl y c l ear "  t hat  t he Execut i ve Umbr el l a 

pol i cy pr ovi ded onl y t hi r d- par t y l i abi l i t y  cover age and no 

f i r st - par t y cover age.   Wadzi nski  appeal ed.  

¶9 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

gr ant  of  summar y j udgment .   Wadzi nski  v.  Aut o- Owner s I ns.  Co. ,  

2011 WI  App 47,  ¶1,  332 Wi s.  2d 379,  797 N. W. 2d 910.   The cour t  

of  appeal s concl uded t hat  t he Execut i ve Umbr el l a pol i cy was 

cont ext ual l y ambi guous,  and t her ef or e,  an i nsur ed r eadi ng t he 

pol i cy and endor sement s coul d r easonabl y expect  t he pol i cy t o 
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af f or d $2, 000, 000 of  f i r st - par t y UM cover age.   Aut o- Owner s 

pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we gr ant ed.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶10 The ci r cui t  cour t  i nt er pr et ed t he i nsur ance cont r act  

and gr ant ed Aut o- Owner s'  mot i on f or  summar y j udgment  on t he 

quest i on of  whet her  t he Execut i ve Umbr el l a pol i cy af f or ds 

cover age f or  l osses caused by uni nsur ed mot or i st s.   I nsur ance 

cont r act  i nt er pr et at i on i s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y of  deci s i ons of  t he c i r cui t  cour t  and cour t  of  

appeal s,  whi l e benef i t t i ng f r om t hei r  anal yses.   Acui t y v.  

Bagadi a,  2008 WI  62,  ¶12,  310 Wi s.  2d 197,  750 N. W. 2d 817.   

Whet her  an i nsur ance cont r act  i s  ambi guous i s al so a quest i on of  

l aw f or  our  i ndependent  det er mi nat i on.   I d. ,  ¶13.   When 

r evi ewi ng summar y j udgment ,  we appl y t he same met hodol ogy as t he 

c i r cui t  cour t  t o det er mi ne whet her ,  under  Wi s.  St at .  § 802. 08( 2)  

( 2009- 10) , 6 t he movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  

of  l aw.   Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315,  

401 N. W. 2d 816 ( 1987) .  

B.   I nsur ance Pol i cy I nt er pr et at i on 

¶11 An i nsur ance pol i cy i s a cont r act ,  and a cour t ' s 

pr i mar y pur pose i n i nt er pr et i ng a cont r act  f or  i nsur ance i s t o 

gi ve ef f ect  t o t he i nt ent i ons of  t he par t i es.   Fol kman v.  

Quamme,  2003 WI  116,  ¶12,  264 Wi s.  2d 617,  665 N. W. 2d 857.   The 

                                                 
6 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009–10 ver si on unl ess ot her wi se i ndi cat ed.  
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par t i es '  i nt ent i ons ar e pr esumed t o be expr essed i n t he l anguage 

of  t he pol i cy.   I d. ,  ¶¶12–13.   We const r ue t he pol i cy l anguage 

f r om t he per spect i ve of  a r easonabl e i nsur ed,  gi v i ng t he wor ds 

used t hei r  common and or di nar y meani ng.   St ubbe v.  Gui dant  Mut .  

I ns.  Co. ,  2002 WI  App 203,  ¶8,  257 Wi s.  2d 401,  651 N. W. 2d 318.   

On t he ot her  hand,  wher e t he pol i cy l anguage at  i ssue " i s 

suscept i bl e t o mor e t han one r easonabl e const r uct i on, "  i t  i s  

ambi guous.   I d.   Wher e ambi gui t y exi st s i n a gr ant  of  cover age,  

we wi l l  const r ue t he pol i cy agai nst  t he dr af t er ,  and i n f avor  of  

t he r easonabl e expect at i ons of  t he i nsur ed.   Fol kman,  264 

Wi s.  2d 617,  ¶¶16–17.  

¶12 However ,  t he pr i nci pl e t hat  ambi gui t i es wi l l  be 

const r ued i n f avor  of  t he i nsur ed i s not  wi t hout  l i mi t s.   

Pr i mar i l y,  t hi s r ul e of  const r uct i on appl i es t o det er mi ne t he 

br eadt h of  i ni t i al  gr ant s of  cover age.   Accor di ngl y,  ambi gui t i es 

i n a gr ant  of  cover age ar e const r ued br oadl y i n f avor  of  

af f or di ng cover age.   Acui t y,  310 Wi s.  2d 197,  ¶13.   Thi s 

benef i t s t he i nsur ed.   Ambi gui t i es i n excl usi ons t o a gr ant  of  

cover age ar e const r ued nar r owl y,  t her eby l i mi t i ng t he excl usi on.   

Fr ost  v.  Whi t beck,  2001 WI  App 289,  ¶9,  249 Wi s.  2d 206,  638 

N. W. 2d 325.   Thi s al so f avor s t he i nsur ed.   However ,  a 

r easonabl e i nsur ed i s pr esumed t o under st and t hat  an excl usi on 

i n an i nsur ance pol i cy l i mi t s,  r at her  t han conf er s,  cover age.   

Bul en v.  W.  Bend Mut .  I ns.  Co. ,  125 Wi s.  2d 259,  263,  371 N. W. 2d 

392 ( Ct .  App.  1985) .   St at ed ot her wi se,  c l auses of  excl usi on 

subt r act  f r om cover age,  r at her  t han add t o cover age.   I d.  
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¶13 Fur t her ,  wher e an i nsur ance pol i cy ' s i ni t i al  gr ant  of  

a t ype of  cover age i s c l ear ,  a cour t  wi l l  not  i nt er pr et  an 

ambi gui t y i n an except i on t o an excl usi on t o oper at e as a gr ant  

of  an addi t i onal  t ype of  cover age.   See Jader bor g v.  Am.  Fami l y 

Mut .  I ns.  Co. ,  2000 WI  App 246,  ¶17,  239 Wi s.  2d 533,  620 N. W. 2d 

468 ( " Cover age cannot  be est abl i shed by an except i on t o an 

excl usi on. " )  ( c i t i ng Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law 

§ 1. 9B ( 4t h ed.  1998) ) .   An excl usi on must  be r ead i n 

conj unct i on wi t h t he pol i cy ' s i ni t i al  gr ant  of  cover age because 

i t  i s  on t hat  i ni t i al  gr ant  of  cover age t hat  t he excl usi on 

oper at es.   An " ' except i on t o an excl usi on [ f r om cover age]  does 

not ,  st andi ng al one,  cr eat e cover age unl ess t he c l ai m i s  

cogni zabl e under  t he gener al  gr ant  of  cover age. ' "   Jader bor g,  

239 Wi s.  2d 533,  ¶17 ( c i t at i on omi t t ed) .  

¶14 These pr i nci pl es s i mpl y r ef l ect  t he t r adi t i onal  t hr ee-

par t  i nqui r y i nt o quest i ons of  i nsur ance cover age.   When 

det er mi ni ng whet her  a pol i cy pr ovi des cover age,  a cour t  f i r st  

l ooks t o t he i ni t i al  gr ant  of  cover age.   See Est at e of  Sust ache 

v.  Am.  Fami l y Mut .  I ns.  Co. ,  2008 WI  87,  ¶22,  311 Wi s.  2d 548,  

751 N. W. 2d 845.   " I f  t he cour t  det er mi nes t hat  t he pol i cy was 

not  i nt ended t o cover  t he c l ai ms asser t ed,  t he i nqui r y ends. "   

I d.   I f  t he cour t  det er mi nes t hat  t he i ni t i al  gr ant  of  cover age 

does cover  t he t ype of  c l ai m pr esent ed,  t he second st ep r equi r es 

t he cour t  t o exami ne t he pol i cy ' s excl usi ons t o det er mi ne 

whet her  cover age has been wi t hdr awn by an excl usi on.   See Am.  

Fami l y Mut .  I ns.  Co.  v.  Am.  Gi r l ,  I nc. ,  2004 WI  2,  ¶24,  268 

Wi s.  2d 16,  673 N. W. 2d 65.   Thi r d,  i f  cover age f or  t he c l ai m has 
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been wi t hdr awn by an excl usi on,  t he cour t  exami nes any 

except i ons t o t hat  excl usi on t hat  mi ght  r ei nst at e cover age f or  

t he c l ai m.   See i d.  

¶15 Two aspect s of  t hi s est abl i shed i nqui r y ar e 

par t i cul ar l y r el evant  her e.   Fi r st ,  a pol i cy ' s i ni t i al  gr ant  of  

cover age i s a separ at e anal ysi s t hat  pr ecedes exami nat i on of  a 

pol i cy excl usi on and except i ons t o t he excl usi on. 7  Second,  when 

we exami ne excl usi ons and t hei r  except i ons,  we do so wi t h a 

s l i ght l y modi f i ed f ocus because t he anal ysi s  of  whet her  an 

excl usi on or  an except i on appl i es pr esumes t hat  t he c l ai m comes 

wi t hi n t he i ni t i al  gr ant  of  cover age.   Under  t hi s met hod of  

i nqui r y,  excl usi ons ar e const r ued nar r owl y.   Addi t i onal l y,  an 

except i on t o an excl usi on cannot  cr eat e cover age wher e t he 

pol i cy ' s i ni t i al  gr ant  of  cover age does not  pr ovi de t hat  t ype of  

cover age.   See i d.  

¶16 Fur t her mor e,  al t hough we wi l l  r esol ve cover age and 

excl usi on ambi gui t i es i n f avor  of  an i nsur ed' s r easonabl e 

expect at i ons,  t hi s i nt er pr et i ve met hod does not  r equi r e us t o 

" s i mpl y adher e t o any i nt er pr et at i on t hat  i s gr ammat i cal l y 

pl ausi bl e and cr eat es cover age f or  i nsur eds. "   St at e Far m Mut .  

Aut o.  I ns.  Co.  v .  Langr i dge,  2004 WI  113,  ¶47,  275 Wi s.  2d 35,  

683 N. W. 2d 75.   A t er m t hat  i s  pot ent i al l y  ambi guous when r ead 

i n i sol at i on may be cl ar i f i ed by r ef er ence t o t he pol i cy as a 

                                                 
7 Thi s cor r esponds t o t he l ogi cal  and obj ect i vel y r easonabl e 

i nqui r y i n whi ch an i nsur ed wi l l  engage when exami ni ng hi s or  
her  pol i cy:   I s t her e cover age under  t hi s pol i cy? I s cover age 
somehow excl uded? Ar e t her e any except i ons t o t hat  excl usi on 
t hat  mi ght  r ei nst at e cover age? 
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whol e,  and we wi l l ,  t her ef or e,  exami ne t he ef f ect  of  i ndi v i dual  

t er ms wi t hi n t he cont ext  of  t he ent i r e pol i cy  when r esol v i ng 

c l ai med ambi gui t i es.   See Bl um v.  1st  Aut o & Cas.  I ns.  Co. ,  2010 

WI  78,  ¶20,  326 Wi s.  2d 729,  786 N. W. 2d 78.    

¶17 I n addi t i on t o t he l anguage used i n t he pol i cy,  we 

wi l l  l ook t o t he pur pose of  t he par t i cul ar  i nsur ance and t he 

ki nd of  cover age t hat  a r easonabl e per son i n t he i nsur ed' s 

posi t i on woul d expect  under  t he pol i cy. 8  See i d. ,  ¶¶23–28.   

Accor di ngl y,  wher e one pot ent i al  i nt er pr et at i on of  an al l egedl y  

ambi guous t er m or  phr ase woul d cont r avene t he pur pose of  t he 

i nsur i ng agr eement  or  woul d expand cover age beyond t he ki nd of  

cover age cont empl at ed i n t he pol i cy,  such i nt er pr et at i on wi l l  be 

r ej ect ed as unr easonabl e.   See i d. ,  ¶¶31–32.  

¶18 Language i n an i nsur ance pol i cy ' s gr ant  of  cover age 

may be ambi guous such t hat  an i nsur ed may r easonabl y expect  t he 

t er ms t o mean t hat  cover age i s pr ovi ded f or  t he c l ai m,  or  t hat  

an excl usi on f r om cover age i s i nappl i cabl e.   See Vandenber g v.  

Cont ' l  I ns.  Co. ,  2001 WI  85,  ¶40,  244 Wi s.  2d 802,  628 N. W. 2d 

876.   Al t er nat i vel y,  l anguage t hat  i s seemi ngl y c l ear  may be 

made ambi guous i n t he cont ext  of  t he pol i cy as a whol e.   

                                                 
8 Al t hough t he f act or  of  pol i cy cost  wi l l  not  be di sposi t i ve 

i n ascer t ai ni ng t he par t i es '  i nt ent i ons,  t he amount  pai d f or  
cover age may l end suppor t  t o t he concl usi on t hat  pot ent i al l y  
ambi guous t er ms shoul d be const r ued one way r at her  t han anot her .   
Cf .  Gen.  St ar  I ndem.  Co.  v.  Bankr .  Est at e of  Lake Geneva Sugar  
Shack,  I nc. ,  215 Wi s.  2d 104,  120- 21,  572 N. W. 2d 881 ( Ct .  App.  
1997)  ( r el at i vel y l ow pr emi um f or  i nsur ance pol i cy but t r essed 
concl usi on t hat  par t i es di d not  cont empl at e pol i cy t o cover  mor e 
subst ant i al  r i sks) .  
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Fol kman,  264 Wi s.  2d 617,  ¶19.   Thi s " cont ext ual  ambi gui t y"  

ar i ses when a pol i cy pr ovi s i on t hat  may at  f i r st  seem 

unambi guous becomes suscept i bl e t o mor e t han one r easonabl e 

meani ng when r ead i n t he cont ext  of  ot her  pol i cy  l anguage.   I d. ,  

¶21.   Asser t ed cont ext ual  ambi gui t i es al so may be di spr oved by 

exami nat i on of  t he pol i cy as a whol e.   See Bl um,  326 Wi s.  2d 

729,  ¶32.  

¶19 For  exampl e,  under  t he " Cover ages"  sect i on of  t he 

Execut i ve Umbr el l a pol i cy,  onl y one t ype of  cover age i s 

af f or ded:   t hi r d- par t y l i abi l i t y .   The pol i cy st at es t hat  Aut o-

Owner s " wi l l  pay on behal f  of  t he i nsur ed t he ul t i mat e net  l oss 

i n excess of  t he r et ai ned l i mi t  whi ch t he i nsur ed becomes 

l egal l y obl i gat ed t o pay as damages because of  per sonal  i nj ur y 

or  pr oper t y damage. " 9   

¶20 UM cover age i s  f i r st - par t y cover age;  i t  i s  a di f f er ent  

t ype of  cover age t han t hi r d- par t y l i abi l i t y  cover age. 10  Fi r st -

                                                 
9 As appl i cabl e her e,  t he def i ni t i on of  " r et ai ned l i mi t "  

pr ovi des t hat  Aut o- Owner s'  l i abi l i t y  under  t he Execut i ve 
Umbr el l a does not  ar i se unt i l  " t he l i mi t s of  l i abi l i t y  .  .  .  f or  
each pol i cy l i s t ed or  i nsur ance descr i bed i n Schedul e A"  ar e 
exceeded.   Agai n,  t hi s i s an af f i r mat i on of  t hi r d- par t y 
l i abi l i t y  cover age.  

10 As ear l y as 1987,  t he Wi sconsi n I nsur ance Commi ssi oner  
exempt ed umbr el l a pol i c i es f r om t he st at ut or y r equi r ement  t hat  
al l  aut omobi l e l i abi l i t y  pol i c i es af f or d UM cover age.   See Wi s.  
Admi n.  Code § I NS 6. 77( 4) ( a)  ( Jan.  2012) ;  see al so Wi s.  St at .  
§ 632. 32( 1)  and ( 4) ( a) 1.  ( 2005–06)  ( r equi r i ng t hat  al l  aut o 
pol i c i es i ncl ude UM cover age,  " [ e] xcept  as ot her wi se pr ovi ded, "  
Wi s.  St at .  § 632. 32( 1)  ( 2005- 06) ) .   Wadzi nski  does not  asser t  
her e t hat  UM cover age was r equi r ed i n umbr el l a pol i c i es at  t he 
t i me of  t he acci dent ,  and we t her ef or e do not  addr ess t he i ssue 
f ur t her .  
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par t y cover age does not  come wi t hi n t he pol i cy ' s  st at ement  t hat  

i t  wi l l  pay t hat  " whi ch t he i nsur ed becomes l egal l y obl i gat ed t o 

pay as damages, "  because t he phr ase descr i bes onl y t hi r d- par t y  

l i abi l i t y  cover age.   Fur t her mor e,  f i r st - par t y cover age r equi r es 

a speci f i c  gr ant  of  t hat  t ype of  cover age i n or der  t o add t o t he 

t hi r d- par t y l i abi l i t y  cover age i ni t i al l y  gr ant ed.   See 

Muehl enbei n v.  W.  Bend Mut .  I ns.  Co. ,  175 Wi s.  2d 259,  266- 67,  

499 N. W. 2d 233 ( Ct .  App.  1993)  ( concl udi ng t hat  a cour t  f i r st  

consi der s t he t ype of  cover age af f or ded) .   Aut o- Owner s'  gr ant  of  

cover age unambi guousl y,  and excl usi vel y,  pr ovi des t hi r d- par t y 

cover age. 11 

¶21 The quest i on t hen becomes whet her  t he endor sement  t hat  

cont ai ns an except i on t o an excl usi on of  f i r st - par t y cover age 

pr ovi des a gr ant  of  an addi t i onal  t ype of  cover age,  i . e. ,  f i r st -

par t y cover age.   As we have expl ai ned above,  t he i ni t i al  gr ant  

                                                 
11 The Execut i ve Umbr el l a pol i cy ' s " I nsur i ng Agr eement "  

pr ovi des gener al  gui dance i n i nt er pr et i ng t he pol i cy.   I t  
st at es:  

 We agr ee t o pr ovi de i nsur ance subj ect  t o al l  t he 
t er ms of  t hi s pol i cy.   I n r et ur n,  you must  pay t he 
pr emi um and compl y wi t h al l  t he pol i cy t er ms.  

 Thi s pol i cy appl i es t o per sonal  i nj ur y and 
pr oper t y damage whi ch occur  dur i ng t he pol i cy per i od 
as shown i n t he Decl ar at i ons.   The l i mi t s of  our  
l i abi l i t y  and t he pr emi um ar e al so shown i n t he 
Decl ar at i ons.  

Accor di ngl y,  t he I nsur i ng Agr eement ' s r ef er ences t o t he r el evant  
pol i cy pr ovi s i ons af f i r m t hat  t he pol i cy pr ovi des cover age f or  
i nj ur i es or  pr oper t y damage suf f er ed by t hi r d- par t i es,  not  
i nj ur i es or  pr oper t y damage suf f er ed by t he i nsur ed.  
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of  cover age i n t he Execut i ve Umbr el l a pol i cy i s f or  t hi r d- par t y 

l i abi l i t y  cover age;  on t hat  poi nt ,  t her e i s no di sput e bet ween 

t he par t i es. 12  I f  t he pol i cy di d not  i ncl ude an endor sement  

capt i oned " Excl usi on of  Per sonal  I nj ur y t o I nsur eds Fol l owi ng 

For m"  and i t s except i on t o t hat  excl usi on,  t her e woul d be no 

ar gument  made t hat  t he pol i cy af f or ds mor e t han t hi r d- par t y 

l i abi l i t y  cover age.    

¶22 Accor di ngl y,  we begi n by exami ni ng t he wor ds used i n 

t he endor sement ' s excl usi on and t he excl usi on' s  except i on.   We 

do so i n t he cont ext  of  t he pol i cy i n whi ch t hey appear :  

EXCLUSI ON OF PERSONAL I NJURY TO I NSUREDS 
FOLLOWI NG FORM 

We do not  cover  per sonal  i nj ur y t o you or  a r el at i ve.   
We wi l l  cover  such i nj ur y t o t he ext ent  t hat  i nsur ance 
i s pr ovi ded by an under l y i ng pol i cy l i s t ed i n Schedul e 
A.  

( Emphasi s added. )  

¶23 The capt i on t o t he endor sement  gi ves not i ce t hat  what  

i s t o f ol l ow i s an excl usi on f r om cover age f or  t he i nsur ed' s 

                                                 
12 The pol i cy ' s gr ant  of  cover age st at es t hat  Aut o- Owner s 

" wi l l  pay on behal f  of  t he i nsur ed t he ul t i mat e net  l oss i n 
excess of  t he r et ai ned l i mi t  whi ch t he i nsur ed becomes l egal l y 
obl i gat ed t o pay as damages because of  per sonal  i nj ur y or  
pr oper t y damage. "   Thi s i s an unambi guous st at ement  of  t hi r d-
par t y l i abi l i t y  cover age.  
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f i r st - par t y per sonal  i nj ur y c l ai ms. 13  However ,  i nt er pr et at i on of  

an i nsur ance pol i cy cannot  r est  on a capt i on al one;  t he ent i r e 

pol i cy pr ovi s i on must  be consi der ed.   See Ot t  v.  Al l - St ar  I ns.  

Cor p. ,  99 Wi s.  2d 635,  645,  299 N. W. 2d 839 ( 1981) .    

¶24 The st at ement s i n t he endor sement  about  what  " we do 

not  cover "  or  what  " we wi l l  cover "  ar e st at ement s of  Aut o-

Owner s'  obl i gat i ons under  t he Execut i ve Umbr el l a pol i cy and 

Aut o- Owner s'  obl i gat i ons under  t he addi t i onal  pol i c i es l i s t ed i n 

Schedul e A.   St at ed ot her wi se,  t he " Compr ehensi ve Per sonal  

Li abi l i t y"  pol i cy and t he " Aut omobi l e Li abi l i t y"  pol i cy,  l i s t ed 

i n Schedul e A of  t he Execut i ve Umbr el l a pol i cy,  wer e i ssued by 

Aut o- Owner s.   Ther ef or e,  no ot her  vendor  of  i nsur ance has any 

i mpact  on t he i nt er pr et at i on of  t he endor sement  at  i ssue her e 

and no ot her  vendor  wi l l  make payment s under  ei t her  of  t he 

under l y i ng pol i c i es descr i bed i n Schedul e A.    

¶25 The l anguage of  t he endor sement  i s hel pf ul  i n ot her  

ways t oo.   The f i r st  sent ence of  t he endor sement  pr ovi des t hat ,  

" We do not  cover  per sonal  i nj ur y t o you or  a r el at i ve. "   The 

Execut i ve Umbr el l a pol i cy def i nes " we" :   " ' We, '  ' us '  or  ' our '  

means t he Company pr ovi di ng t hi s i nsur ance. "   A r easonabl e 

i nsur ed woul d t her ef or e under st and t hat  " we"  r ef er s t o Aut o-

                                                 
13 I ncl udi ng an endor sement  t o c l ar i f y t he l i mi t ed scope of  

cover age i s a val i d and per mi ssi bl e use of  an endor sement .   
Muehl enbei n v.  W.  Bend Mut .  I ns.  Co. ,  175 Wi s.  2d 259,  268–69,  
499 N. W. 2d 233 ( Ct .  App.  1993) .   A pr ovi s i on t hat  s i mpl y 
r eaf f i r ms exi st i ng cover age i s not  r ender ed meani ngl ess by i t s  
r epet i t i on;  r at her ,  t he r ei t er at i on ser ves t o st r engt hen t he 
concl usi on t hat  f i r st - par t y UM cover age was not  af f or ded under  
t he Execut i ve Umbr el l a pol i cy.   See i d.  
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Owner s.   Ther e can be no mi sunder st andi ng t hat  f i r st - par t y 

cover age i s not  cr eat ed by t he f i r st  sent ence of  t he 

endor sement .  

¶26 The second sent ence of  t he endor sement  pr ovi des,  " We 

wi l l  cover  such i nj ur y t o t he ext ent  t hat  i nsur ance i s pr ovi ded 

by an under l y i ng pol i cy l i s t ed i n Schedul e A. "   Agai n,  " We"  

r ef er s t o Aut o- Owner s.   " Such i nj ur y"  r ef er s back t o " per sonal  

i nj ur y t o you or  a r el at i ve"  i n t he f i r st  sent ence.   By so 

r ef er r i ng,  t he phr ase assur es t hat  t he f i r st  sent ence does not  

i nt er f er e wi t h an i ndependent  obl i gat i on f or  f i r st - par t y 

cover age t hat  was under t aken i n a pol i cy l i s t ed i n Schedul e A 

and i ssued by Aut o- Owner s. 14  The nat ur e of  t hat  i ndependent  

obl i gat i on i s expl ai ned as:   " t o t he ext ent  t hat  i nsur ance i s 

pr ovi ded by an under l y i ng pol i cy l i s t ed i n Schedul e A. "   

Accor di ngl y,  any obl i gat i on t hat  Aut o- Owner s has f or  f i r st - par t y  

                                                 
14 Addi t i onal l y,  Wadzi nski  ar gues t hat  Wi s.  St at .  

§ 632. 32( 6) ( b)  pr ohi bi t s Aut o- Owner s f r om di scl ai mi ng cover age 
f or  i t s own i nsur ed under  t he Execut i ve Umbr el l a pol i cy because 
t hat  st at ut e f or bi ds an i nsur er  f r om excl udi ng f r om cover age 
" [ A] ny per son who i s a named i nsur ed. "   As di scussed above,  t he 
I nsur ance Commi ssi oner  exempt ed umbr el l a pol i c i es f r om t he 
r equi r ement  of  af f or di ng UM cover age,  so an umbr el l a pol i cy t hat  
does not  af f or d UM cover age wi l l  not  be i n v i ol at i on of  
§ 632. 32( 6) ( b)  because no such cover age need be pr ovi ded under  
an umbr el l a pol i cy.  

Mor eover ,  Wi s.  St at .  § 632. 32( 6) ( b) ' s pr ohi bi t i on agai nst  
excl udi ng named i nsur eds f r om cover age f ur t her  suppor t s our  
r eadi ng of  t he endor sement  as mer el y r eaf f i r mi ng Aut o- Owner s'  
obl i gat i on t o mai nt ai n UM cover age i n i t s under l y i ng pol i cy.   
Wi t hout  t he second sent ence of  t he endor sement ,  t he pol i cy mi ght  
be i nt er pr et ed as r unni ng af oul  of  § 632. 32( 6) ( b) ' s pr ohi bi t i on;  
t hat  sent ence,  however ,  c l ar i f i es t hat  Aut o- Owner s honor s i t s 
obl i gat i ons i n t he under l y i ng pol i cy and under  t he st at ut e.  
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cover age under  a pol i cy t hat  i t  i ssued and t hat  i s l i s t ed i n 

Schedul e A wi l l  be honor ed,  not wi t hst andi ng t he l ack of  f i r st -

par t y cover age i n t he Execut i ve Umbr el l a.    

¶27 I t  f ol l ows t hen t hat  t he st at ement ,  " We wi l l  cover  

such i nj ur y t o t he ext ent  t hat  i nsur ance i s pr ovi ded by an 

under l y i ng pol i cy l i s t ed i n schedul e A, "  i s  r easonabl y 

i nt er pr et ed as Aut o- Owner s'  assur ance t o i t s i nsur ed t hat  even 

t hough t he Execut i ve Umbr el l a pol i cy does not  pr ovi de f i r st -

par t y cover age,  t hat  l ack of  cover age f or  f i r st - par t y c l ai ms 

does not  i nt er f er e wi t h Aut o- Owner s'  agr eed–upon cover age f or  

f i r st - par t y c l ai ms when such cover age i s af f or ded by a pol i cy 

l i s t ed i n Schedul e A of  t he Execut i ve Umbr el l a pol i cy.   The 

except i on can have no ot her  meani ng and r emai ns consi st ent  wi t h 

t he gr ant  of  $2, 000, 000 t hi r d- par t y l i abi l i t y  cover age i n t he 

Execut i ve Umbr el l a pol i cy whi l e al so mai nt ai ni ng Aut o- Owner s'  

obl i gat i on i n Aut o- Owner s'  Aut omobi l e Li abi l i t y  pol i cy l i s t ed i n 

Schedul e A.    

¶28 Wadzi nski  ar gues t hat  i t  woul d be i l l ogi cal  f or  t he 

Execut i ve Umbr el l a pol i cy t o r equi r e t he i nsur ed t o keep t he 

under l y i ng Aut omobi l e Li abi l i t y  pol i cy " i n f ul l  ef f ect "  unl ess 

t he f ul l  panopl y of  cover age under  t he Commer ci al  Aut o pol i cy,  

i ncl udi ng UM cover age,  wer e af f or ded under  t he Execut i ve 

Umbr el l a pol i cy .   I n par t i cul ar ,  Wadzi nski  r el i es on t he 

endor sement  capt i on' s use of  t he phr ase " f ol l owi ng f or m"  t o 

suggest  t hat  t he endor sement  coul d r easonabl y be i nt er pr et ed as 
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i ncor por at i ng t he UM cover age f r om t he Commer ci al  Aut o pol i cy. 15  

Ther ef or e,  we exami ne t he meani ng of  " f ol l owi ng f or m"  and i t s 

use i n t he Execut i ve Umbr el l a pol i cy.  

¶29 " Fol l owi ng f or m"  i s an i nsur ance i ndust r y t er m of  ar t  

t hat  i s  t ypi cal l y under st ood by i nsur ance pr of essi onal s t o 

suggest  t hat  an excess or  umbr el l a pol i cy i ncor por at es t he t er ms 

of  anot her  under l y i ng pol i cy.   See 23 Er i c Mi l l s  Hol mes,  Hol mes'  

Appl eman on I nsur ance § 145. 1 ( 2d ed.  i nt er i m vol .  2003)  

[ her ei naf t er  Hol mes'  Appl eman § 145. 1] .   Fol l owi ng f or m pol i c i es 

ar e t ypi cal l y ver y shor t ,  i n t hat  t hey s i mpl y st at e t hei r  

adopt i on of  under l y i ng pol i cy t er ms,  usual l y wi t hout  much el se.   

See Johnson Cont r ol s,  I nc.  v.  London Mkt . ,  2010 WI  52,  ¶34 & 

n. 7,  325 Wi s.  2d 176,  784 N. W. 2d 579,  r econsi d.  deni ed,  2011 WI  

1,  330 Wi s.  2d 443,  793 N. W. 2d 71 ( c i t i ng Hol mes'  Appl eman 

§ 145. 1) .   Thi s pr act i ce i s i nt ended t o ensur e t hat  t he same 

t er ms of  cover age ar e mai nt ai ned bet ween pr i mar y and excess 

l evel s of  i nsur ance.   See 15 Lee R.  Russ & Thomas F.  Segal l a,  

Couch on I nsur ance § 220: 32 n. 31 ( 3d ed.  2005 & Supp.  2011) .   

Nonet hel ess,  f ol l owi ng f or m pol i c i es r egul ar l y i ncl ude t er ms and 

pr ovi s i ons t hat  af f or d di st i nct  cover age or  excl usi ons f r om 

                                                 
15 Wadzi nski  poi nt s t o numer ous ot her  pr ovi s i ons i n t he body 

of  t he Execut i ve Umbr el l a pol i cy as suppor t i ng t he ar gument  t hat  
t he pol i cy and endor sement  ar e cont ext ual l y ambi guous and t hat  
f i r st - par t y cover age shoul d,  t her ef or e,  be af f or ded.   As 
di scussed above,  we concl ude t hat  t he pr ovi s i ons i n t he 
unendor sed body of  t he pol i cy c l ear l y and excl usi vel y pr ovi de 
t hi r d- par t y cover age.   We f ocus,  t her ef or e,  on t he Per sonal  
I nj ur y endor sement  as t he onl y pr ovi s i on t hat  coul d pot ent i al l y  
upset  t he cont ext ual l y c l ear  gr ant  of  t hi r d- par t y cover age i n 
t he Execut i ve Umbr el l a pol i cy.  
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t hose pr ovi ded i n t he under l y i ng pol i cy.   See Hol mes'  Appl eman 

§ 145. 1.  

¶30 A " st and- al one"  pol i cy may be cont r ast ed wi t h a 

" f ol l owi ng f or m"  pol i cy.   " A s t and- al one excess pol i cy i s an 

i ndependent  i nsur i ng agr eement . "   I d.   Accor di ngl y,  t he t er ms 

" st and- al one"  and " f ol l owi ng f or m"  r ef er  t o t he t ype of  i nsur i ng 

agr eement  as a whol e,  r at her  t han t o a met hod of  def i ni ng t er ms 

wi t hi n t he pol i cy.   See i d.   Her e,  t her e i s no quest i on t hat  t he 

Execut i ve Umbr el l a pol i cy i s  a st and- al one pol i cy,  not  a 

f ol l owi ng f or m pol i cy.   However ,  Wadzi nski  ar gues t hat  t he 

endor sement  i s a f ol l owi ng f or m endor sement .   Thi s makes l i t t l e 

sense,  as t he t er m i s one t hat  i s appl i ed t o pol i c i es as a 

whol e,  not  t o endor sement s t o a st and- al one pol i cy.    

¶31 Fur t her mor e,  t he use of  " f ol l owi ng f or m"  i n t he 

capt i on t o t he endor sement  does not  cr eat e a cont ext ual  

ambi gui t y.   Fi r st ,  as we have not ed,  wi t hout  t he cont est ed 

endor sement ,  onl y t hi r d- par t y cover age i s af f or ded i n t he 

Execut i ve Umbr el l a pol i cy.   Second,  t he excl usi onar y l anguage of  

t he Per sonal  I nj ur y endor sement  r eaf f i r ms t he Execut i ve 

Umbr el l a' s l i mi t ed t hi r d- par t y l i abi l i t y  cover age,  r at her  t han 

gr ant i ng a new t ype of  cover age.   See Muehl enbei n,  175 Wi s.  2d 

at  269.   

¶32 Wadzi nski  al so poi nt s t o t he " Mai nt enance of  

Under l y i ng I nsur ance"  pr ovi s i on i n t he Execut i ve Umbr el l a pol i cy  

as suppor t  f or  t he ar gument  t hat  " f ol l owi ng f or m"  i s i nt ended t o 

i ncor por at e such under l y i ng cover age whol esal e.   Thi s ar gument  

mi sper cei ves t he nat ur e of  umbr el l a cover age and i gnor es t he 
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pl ai n meani ng of  t he " Mai nt enance of  Under l y i ng I nsur ance"  

pr ovi s i on i n t he Execut i ve Umbr el l a pol i cy.  

¶33 The " Mai nt enance of  Under l y i ng I nsur ance"  pr ovi s i on 

i nst r uct s t he i nsur ed t hat  " You must  keep each pol i cy descr i bed 

i n Schedul e A i n f ul l  ef f ect  dur i ng t he t er m of  t hi s 

pol i cy.  .  .  .   I f  you f ai l  t o do so,  we shal l  be l i abl e onl y t o 

t he ext ent  we woul d have been l i abl e had you compl i ed. "   The 

pr ovi s i on di d not  r equi r e t hat  Wadzi nski  mai nt ai n any amount  of  

UM cover age i n t he Execut i ve Umbr el l a pol i cy.   Rat her ,  t he 

pr ovi s i on r equi r es t hat  an i nsur ed mai nt ai n t he t ype of  cover age 

act ual l y cont empl at ed under  t he umbr el l a,  i . e. ,  t hi r d- par t y 

l i abi l i t y  cover age,  not  necessar i l y  al l  concei vabl e t ypes of  

cover age.    

¶34 The ar gument  t hat  t he under l y i ng i nsur ance pr ovi s i on 

mandat es UM benef i t s al so i s c i r cul ar .   I t  assumes t hat  t he 

ext ent  t o whi ch Aut o- Owner s " woul d have been l i abl e"  al r eady 

i ncl udes cover age f or  UM benef i t s.   For  exampl e,  i f  Wadzi nski  

had decr eased t he UM cover age under  t he Commer ci al  Aut o pol i cy,  

but  mai nt ai ned t he separ at e $1, 000, 000 i n compr ehensi ve 

l i abi l i t y  cover age under  t he Commer ci al  Aut o pol i cy,  i t  seems 

t hat  t he " Mai nt enance of  Under l yi ng I nsur ance"  pr ovi s i on woul d 

have been compl i ed wi t h as t o t he t hi r d- par t y cover age under  t he 

Execut i ve Umbr el l a pol i cy.   See Et t er  v.  St at e Far m Mut .  Aut o.  

I ns.  Co. ,  2008 WI  App 168,  ¶¶13–15,  314 Wi s.  2d 678,  761 N. W. 2d 

26 ( concl udi ng t hat  t he r equi r ement  t hat  under l y i ng l i abi l i t y 

i nsur ance be mai nt ai ned di d not  r equi r e i nsur ed t o mai nt ai n UM 

cover age wher e t he umbr el l a pol i cy di d not  ot her wi se cont empl at e 
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UM cover age) .   Accor di ngl y,  we cannot  concl ude t hat  t he 

r equi r ement  of  under l y i ng i nsur ance cont r i but es t o any 

cont ext ual  ambi gui t y i n r egar d t o f i r st - par t y cover age.     

¶35 Accor di ngl y,  al t hough t he meani ng of  t he t er m 

" f ol l owi ng f or m"  has been ar t f ul l y  ar gued by Wadzi nski ,  such 

ar gument  does not  have suf f i c i ent  f or ce t o cont r avene t he pl ai n 

l anguage t hat  speci f i es t he t ype of  cover age af f or ded under  t he 

endor sed Execut i ve Umbr el l a pol i cy.   See Hol mes'  Appl eman 

§ 145. 1.    

¶36 Wadzi nski  al so r el i es on St ubbe,  wher ei n t he cour t  of  

appeal s concl uded t hat  t he umbr el l a pol i cy at  i ssue di d af f or d 

f i r st - par t y UI M cover age.   The cour t  of  appeal s r easoned t hat  

because t he umbr el l a pol i cy made mul t i pl e expl i c i t  r ef er ences t o 

t he under l y i ng UI M cover age,  i ncl udi ng showi ng t hat  i t  was a 

cover ed pr ovi s i on on t he decl ar at i ons page,  t he pol i cy was 

ambi guous as t o t he i ni t i al  gr ant  of  cover age.   St ubbe,  257 

Wi s.  2d 401,  ¶¶10- 12.   That  ambi gui t y caused t he cour t  t o 

concl ude t hat  t he i nsur ed was ent i t l ed t o cover age.   I d. ,  ¶15.   

The Execut i ve Umbr el l a pol i cy,  however ,  makes no r ef er ences t o 

UM cover age.   Ther ef or e,  St ubbe pr ovi des no suppor t  f or  t he 

posi t i on Wadzi nski  t akes,  gi ven t he t er ms of  t he Execut i ve 

Umbr el l a pol i cy t hat  we ar e cal l ed upon t o i nt er pr et .    

¶37 Our  i nt er pr et at i on of  t he Execut i ve Umbr el l a pol i cy 

r est s on est abl i shed anal yses f or  det er mi ni ng whet her  an 

i nsur ance pol i cy i s cont ext ual l y ambi guous.   See Fol kman,  264 

Wi s.  2d 617,  ¶29.   I n Fol kman,  we st at ed t hat  " any cont ext ual  

ambi gui t y i n an i nsur ance pol i cy must  be genui ne and appar ent  on 
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t he f ace of  t he pol i cy,  i f  i t  i s  t o upset  t he i nt ent i ons of  an 

i nsur er  embodi ed i n ot her wi se cl ear  l anguage. "   I d.   

Accor di ngl y,  an i nsur ance pol i cy  wi l l  not  be deemed cont ext ual l y 

ambi guous " s i mpl y because t he i nsur ed has of f er ed a r emot el y 

possi bl e second i nt er pr et at i on. "   I d. ,  ¶31 ( quot i ng Hause v.  

Br esi na,  2002 WI  App 188,  ¶8,  256 Wi s.  2d 664,  649 N. W. 2d 736 

( i nt er nal  quot at i on and ci t at i on omi t t ed) . 16  We hol d t o t hese 

pr i nci pl es her e.   

¶38 Our  const r uct i on of  t he Execut i ve Umbr el l a pol i cy and 

i t s endor sement  al so i s suppor t ed by i nt er pr et at i ons of  s i mi l ar  

i nsur ance pr ovi s i ons i n mul t i pl e cases bef or e t he cour t  of  

appeal s.   Col l ect i vel y,  t hese cases pr ovi de t hat  an unambi guous 

i ni t i al  gr ant  of  t hi r d- par t y cover age wi l l  not  be undone by an 

excl usi on,  see Jader bor g,  239 Wi s.  2d 533,  ¶17;  t hat  an 

endor sement  t hat  i ncl udes bot h an excl usi on and an except i on t o 

t he excl usi on wi l l  not  be r ead t o over come t he i ni t i al  gr ant  of  

cover age,  see Muehl enbei n,  175 Wi s.  2d at  265- 66;  and t hat  t he 

r equi r ement  of  mai nt ai ni ng under l y i ng aut omobi l e l i abi l i t y  

i nsur ance does not  t r ansl at e i nt o a cor r espondi ng r equi r ement  

t hat  UM cover age be mai nt ai ned,  see Et t er ,  314 Wi s.  2d 678,  

¶¶13- 15.  

                                                 
16 I n i t s openi ng br i ef  t o t hi s cour t ,  counsel  f or  Wadzi nski  

st at ed t hat  " Ambi guous pol i c i es al ways cr eat e cover age, "  c i t i ng 
Kaun v.  I ndus.  Fi r e & Cas.  I ns.  Co. ,  148 Wi s.  2d 662,  669,  436 
N. W. 2d 321 ( 1989) .   Whi l e t he ci t ed case spoke br oadl y of  t he 
r ul e of  const r ui ng ambi guous i nsur ance pol i c i es i n f avor  of  
cover age,  t he pr oposi t i on counsel  has st at ed i s not  a cor r ect  
st at ement  of  t he l aw,  as we have expl ai ned above.  
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¶39 I n accor dance wi t h t hese pr i nci pl es,  we concl ude t hat  

t he Execut i ve Umbr el l a pol i cy ' s gr ant  of  cover age pr ovi des onl y 

one t ype of  cover age:   excess t hi r d- par t y l i abi l i t y  cover age.   

Read i n cont ext ,  nei t her  t he excl usi on of  f i r st - par t y cover age 

nor  i t s except i on t hat  r eaf f i r ms Aut o- Owner s'  under l y i ng 

obl i gat i ons can be r ead t o r ewr i t e t he umbr el l a pol i cy ' s 

unambi guous gr ant  of  t hi r d- par t y cover age.   Accor di ngl y,  we 

concl ude t hat  Wadzi nski ' s  Execut i ve Umbr el l a pol i cy cannot  

r easonabl y be const r ued t o af f or d $2, 000, 000 of  UM cover age.  

I I I .   CONCLUSI ON 

¶40 We concl ude t hat  t he Execut i ve Umbr el l a pol i cy at  

i ssue does not  af f or d f i r st - par t y UM cover age.   The pol i cy ' s 

gr ant  of  cover age unambi guousl y pr ovi des onl y excess t hi r d- par t y  

l i abi l i t y  cover age.   Fur t her ,  t he l anguage and s t r uct ur e of  t he 

endor sement  t o t he Execut i ve Umbr el l a pol i cy demonst r at e t hat  

t he endor sement  r eaf f i r ms t he umbr el l a pol i cy ' s excl usi on of  

f i r st - par t y cover age.   Addi t i onal l y,  an except i on t o t hat  

excl usi on cl ar i f i es t hat  t he excl usi on i s not  i nt ended t o 

i nt er f er e wi t h f i r st - par t y cover age i n ot her  Aut o- Owner s 

pol i c i es t hat  ar e r ef er r ed t o i n Schedul e A.   Accor di ngl y,  we 

concl ude t hat  t he c i r cui t  cour t ' s  summar y j udgment  i n f avor  of  

Aut o- Owner s was pr oper ,  and t her ef or e,  we r ever se t he deci s i on 

of  t he cour t  of  appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶41 ANN WALSH BRADLEY,  J.    ( di ssent i ng) .   The i ssue i n 

t hi s case i s whet her  t he umbr el l a i nsur ance pol i cy pr ovi des 

uni nsur ed mot or i st  ( UM)  cover age.   The par t i es '  ar gument s cent er  

on t he meani ng of  an endor sement ,  whi ch pr ovi des i n f ul l :  

 
Excl usi on of  Per sonal  I nj ur y t o I nsur eds  

Fol l owi ng For m 

We do not  cover  per sonal  i nj ur y t o you or  a r el at i ve.   
We wi l l  cover  such i nj ur y t o t he ext ent  t hat  i nsur ance 
i s pr ovi ded by an under l y i ng pol i cy l i s t ed i n Schedul e 
A.  

¶42 Bot h par t i es agr ee t hat  t he f i r st  sent ence,  st andi ng 

al one,  woul d oper at e t o excl ude UM cover age. 1  However ,  t he f i r st  

sent ence does not  st and al one,  and t he par t i es di sagr ee about  

t he meani ng of  t he second sent ence,  " We wi l l  cover  such i nj ur y 

t o t he ext ent  t hat  i nsur ance i s pr ovi ded by an under l y i ng pol i cy 

l i s t ed i n Schedul e A. "   I t  i s  undi sput ed t hat  UM i nsur ance i s 

pr ovi ded by one of  t he under l y i ng pol i c i es l i s t ed i n Schedul e A.  

¶43 I n ar r i v i ng at  i t s  concl usi on t hat  t her e i s no 

cover age her e,  t he maj or i t y i nvent s a novel  appr oach t o t he 

i nt er pr et at i on of  i nsur ance pol i c i es,  gener al l y.   I t s appr oach 

i s er r oneous because i t :  ( 1)  evi nces a mi sunder st andi ng of  how 

pol i c i es ar e wr i t t en;  ( 2)  i s i nconsi st ent  wi t h how cour t s 

her et of or e have appr oached t he i nt er pr et at i on of  pol i c i es;  and 

( 3)  i s based on a nonsensi cal  pr emi se t hat  an endor sement  i n an 

                                                 
1 The par t i es appear  t o agr ee t hat  t he endor sement ' s 

r ef er ence t o " per sonal  i nj ur y t o you or  a r el at i ve"  r el at es t o 
f i r st - par t y UM cover age.   No ar gument  has been made t hat  t he 
endor sement  i s i nst ead i nt ended t o addr ess an i nsur ed' s t hi r d-
par t y l i abi l i t y  f or  i nj ur y caused t o anot her  i nsur ed.        
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umbr el l a pol i cy coul d ever  negat e cover age i n an under l y i ng 

pol i cy.  

¶44 I  concl ude t hat ,  at  t he ver y l east ,  t he pol i cy i s 

cont ext ual l y ambi guous and shoul d be const r ued i n f avor  of  

cover age.   Accor di ngl y,  I  r espect f ul l y di ssent .     

I  

¶45 The maj or i t y cor r ect l y asser t s t hat  a cour t  begi ns i t s 

i nt er pr et at i on of  an i nsur ance pol i cy by l ooki ng t o t he gr ant  of  

cover age.   Maj or i t y op. ,  ¶14.   However ,  i t  appear s t o bel i eve 

t hat  t he onl y pl ace a gr ant  of  cover age can be made i s i n t he 

sect i on of  t he pol i cy l abel ed " Cover ages. "   I d. ,  ¶¶19- 20.   The 

maj or i t y r eads t he " Cover ages"  sect i on of  t he umbr el l a pol i cy i n 

i sol at i on,  and i t  det er mi nes t hat  t hi s pol i cy  unambi guousl y 

pr ovi des onl y t hi r d- par t y cover age.   I d. ,  ¶¶19- 20.   Based on 

t hi s pr emi se,  t he maj or i t y asser t s t hat  t he endor sement  at  i ssue 

i s an " excl usi on"  r at her  t han a gr ant  of  cover age.   I d. ,  ¶21.  

¶46 Wi t hout  speci f i cal l y ment i oni ng or  di scussi ng 

Wadzi nski ' s  i nt er pr et at i on,  t he maj or i t y f ur t her  cont ends t hat  

t her e can be onl y one r easonabl e i nt er pr et at i on of  t he second 

sent ence of  t he endor sement .   I t  concl udes t hat  t he phr ase " we 

wi l l  cover "  r ef er s not  onl y t o Aut o- Owner s'  obl i gat i ons under  

t he umbr el l a pol i cy,  but  al so i t s obl i gat i ons under  t he 

under l y i ng pol i c i es.   I d. ,  ¶24.   I t  asser t s t hat  t he second 

sent ence i s meant  t o c l ar i f y t hat  t he f i r st  sent ence does not  

negat e any cover age pr ovi ded by an under l y i ng pol i cy.   I d. ,  

¶¶26- 27.  

I I        
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¶47 The maj or i t y ' s appr oach evi nces a mi sunder st andi ng of  

how i nsur ance pol i c i es ar e wr i t t en.   " An endor sement  i s a 

wr i t t en document  at t ached t o an i nsur ance pol i cy t hat  modi f i es 

t he pol i cy by changi ng t he cover age pr ovi ded by t he pol i cy. "   1 

Jef f r ey E.  Thomas,  New Appl eman on I nsur ance Law Li br ar y Edi t i on 

§ 1. 07[ 8]  ( 2009)  ( emphasi s added) .   Of t en,  endor sement s ar e used 

by an i nsur er  t o t ai l or  a st andar d pol i cy t o t he needs of  a 

par t i cul ar  i nsur ed or  t he r egul at or y r equi r ement s of  a 

par t i cul ar  st at e.   I d.    

¶48 Al t hough t he maj or i t y f ocuses excl usi vel y on t he 

" Cover ages"  sect i on t o def i ne t he gr ant  of  cover age,  a gr ant  of  

cover age may al so be f ound i n an endor sement .   Just  as much as 

an endor sement  may " l i mi t  or  subt r act  cover age, "  an endor sement  

may al so " add cover age f or  act s  or  t hi ngs not  cover ed by t he 

or i gi nal  pol i cy. "   I d.   Accor di ngl y,  endor sement s can 

si gni f i cant l y al t er  t he scope of  cover age. 2  

¶49 Gi ven t hat  endor sement s can al t er  t he scope of  

cover age,  one l eadi ng t r eat i se r ecommends r eadi ng a pol i cy by 

st ar t i ng wi t h t he endor sement s:  

Because endor sement s change t he basi c pol i cy f or m,  
r eadi ng a Commer ci al  Gener al  Li abi l i t y  ( " CGL" )  pol i cy,  
or  any i nsur ance pol i cy,  i s  unl i ke r eadi ng anyt hi ng 
el se.   Put  s i mpl y,  t he r eader  shoul d not  st ar t  f r om 
page one.  .  .  .  I t  i s  necessar y t o begi n wi t h t he 

                                                 
2 See Muehl enbei n v.  West  Bend Mut .  I ns.  Co. ,  175 

Wi s.  2d 259,  265,  499 N. W. 2d 233 ( Ct .  App.  1993)  ( " An 
endor sement  i s a pr ovi s i on added t o an i nsur ance cont r act  
al t er i ng i t s scope or  appl i cat i on t hat  t akes pr ecedence over  
pr i nt ed por t i ons of  t he pol i cy i n conf l i c t  t her ewi t h. " ) ;  St ubbe 
v.  Gui dant  Mut .  I ns.  Co. ,  2002 WI  App 203,  ¶13,  257 Wi s.  2d 401,  
651 N. W. 2d 318 ( same) .  
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endor sement s because t hey can change any par t  or  
pr ovi s i on of  an i nsur ance pol i cy,  no mat t er  how 
f undament al  t o t he pol i cy.  

3 Thomas,  supr a,  § 21. 01[ 1] .   The maj or i t y er r s by f ai l i ng t o 

consi der  t hat  a gr ant  of  cover age may be f ound i n an 

endor sement .      

I I I  

¶50 Not  onl y does t he maj or i t y ' s appr oach evi nce a 

mi sunder st andi ng of  how pol i c i es ar e wr i t t en,  i t s  appr oach i s 

al so i nconsi st ent  wi t h t he way i n whi ch i nsur ance pol i c i es ar e 

i nt er pr et ed by cour t s.   To det er mi ne what  i s cover ed under  a 

pol i cy and whet her  a pol i cy pr ov i s i on i s ambi guous,  cour t s r ead 

i ndi v i dual  pr ovi s i ons i n t he cont ext  of  t he whol e pol i cy,  r at her  

t han i sol at i ng a smal l  par t  of  t he pol i cy l anguage.   Fol kman v.  

Quamme,  2003 WI  116,  ¶21,  264 Wi s.  2d 617,  665 N. W. 2d 857;  St at e 

Far m Mut .  Aut o.  I ns.  Co.  v.  Bai l ey,  2007 WI  90,  ¶27,  302 

Wi s.  2d 409,  734 N. W. 2d 386.    

¶51 The appr oach adopt ed by t he maj or i t y was expl i c i t l y 

r ej ect ed by t he cour t  of  appeal s i n St ubbe v.  Gui dant  Mut ual  

I nsur ance Co. ,  2002 WI  App 203,  257 Wi s.  2d 401,  651 N. W. 2d 318.   

I n t hat  case,  an umbr el l a pol i cy ' s st at ement  of  cover age was 

si mi l ar  t o t he " Cover ages"  sect i on her e i n t hat  i t  excl usi vel y 

gr ant ed t hi r d- par t y l i abi l i t y  cover age. 3  The i nsur er ,  Gui dant ,  

ar gued t hat  t he st at ement  of  cover age was unambi guous,  and 

                                                 
3 I n r el evant  par t ,  t he st at ement  of  cover age pr ovi ded:  " We 

wi l l  pay t he ul t i mat e net  l oss t hat  any cover ed per son becomes 
l egal l y obl i gat ed t o pay because of  per sonal  i nj ur y or  pr oper t y  
damage t o whi ch t he i nsur ance appl i es occur r i ng dur i ng t he 
pol i cy per i od. "   St ubbe,  257 Wi s.  2d 401,  ¶9.  
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t her ef or e,  t hat  t he pol i cy di d not  pr ovi de any f i r st - par t y 

cover age.    

¶52 The St ubbe cour t  not ed t hat  " t he pol i cy must  be r ead 

as a whol e, "  i d. ,  ¶10,  and i t  r ej ect ed Gui dant ' s " v i ew of  t he 

umbr el l a pol i cy  [ whi ch]  f ocuse[ d]  al most  excl usi vel y on t he 

pol i cy ' s st at ement  of  cover age, "  i d. ,  ¶9.   Rat her ,  because of  

t he i nt er act i on bet ween an excl usi on,  an endor sement ,  and t he 

schedul e of  under l y i ng i nsur ance l i mi t s,  t he cour t  of  appeal s 

f ound t he umbr el l a pol i cy t o be cont ext ual l y ambi guous,  and i t  

const r ued i t  i n f avor  of  cover age.   I d. ,  ¶15 n. 4.   

¶53 The maj or i t y shoul d not  t i nker  wi t h est abl i shed 

met hods of  i nt er pr et at i on.   Thi s case and St ubbe ar e on al l  

f our s.   I n bot h cases,  t he st at ement  of  cover age does not  

i ncl ude f i r st - par t y c l ai ms.   I n bot h cases,  ot her  pr ovi s i ons of  

t he pol i cy,  i ncl udi ng t he endor sement s,  can be r ead t o gr ant  UM 

cover age.   The maj or i t y shoul d f ol l ow St ubbe' s anal ysi s,  r at her  

t han over r ul i ng St ubbe sub si l enci o. 4  

                                                 
4 The maj or i t y ' s di scussi on evi nces a number  of  addi t i onal  

mi sunder st andi ngs about  how i nsur ance pol i c i es ar e i nt er pr et ed 
whi ch ar e not  speci f i cal l y addr essed i n t hi s di ssent .   For  
i nst ance,  i t  asser t s t hat  t he r ul e of  const r ui ng ambi gui t i es i n 
f avor  of  cover age appl i es " pr i mar i l y"  when det er mi ni ng t he 
br eadt h of  t he gr ant  of  cover age.   Maj or i t y op. ,  ¶12.   Yet ,  i n 
t he ver y same par agr aph,  i t  acknowl edges t hat  excl usi ons ar e 
const r ued nar r owl y.   The consequence of  const r ui ng an excl usi on 
nar r owl y i s t hat  t he pol i cy i s const r ued i n f avor  of  cover age.  
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I V 

¶54 Because i t  i sol at es t he " Cover ages"  sect i on t o 

det er mi ne t he scope of  t he gr ant  of  cover age,  t he maj or i t y 

pr esumes wi t hout  anal ysi s t hat  t he endor sement  at  i ssue i n t hi s  

case must  be an excl usi on.   I t  t hen j umps t o t he concl usi on t hat  

t he second sent ence of  t he endor sement  must  be an except i on t o 

t he excl usi on,  and i t  adopt s a st r ai ned i nt er pr et at i on of  t he 

endor sement  based on a nonsensi cal  pr emi se.     

¶55 The maj or i t y i nt er pr et s t he f i r s t  sent ence,  " we do not  

cover  per sonal  i nj ur y t o you or  a r el at i ve, "  t o mean t hat  t her e 

i s no UM cover age.   Maj or i t y op. ,  ¶25.   I t  advances t hat  t he 

r ol e of  t he second sent ence,  " [ w] e wi l l  cover  such i nj ur y t o t he 

ext ent  t hat  i nsur ance i s pr ovi ded by an under l y i ng pol i cy l i s t ed 

i n Schedul e A, "  i s  t o c l ar i f y t hat  t hi s f act  wi l l  not  negat e any 

UM cover age pr ovi ded by Aut o- Owner s i n an under l y i ng pol i cy.   

I d. ,  ¶¶26- 27.   I t  cont ends t hat  t he second sent ence of  t he 

endor sement  " assur es [ Wadzi nski ]  t hat  t he f i r st  sent ence does 

not  i nt er f er e wi t h an i ndependent  obl i gat i on f or  f i r st - par t y 

                                                                                                                                                             
Addi t i onal l y,  t he maj or i t y set s f or t h a number  of  r el at ed,  

over br oad " pr i nci pl es"  t hat  l i kewi se do not  compor t  wi t h t he way 
i n whi ch cour t s i nt er pr et  i nsur ance pol i c i es.   For  exampl e,  at  
¶38,  i t  st at es:  " an unambi guous i ni t i al  gr ant  of  t hi r d- par t y  
cover age wi l l  not  be undone by an excl usi on,  .  .  .  an 
endor sement  t hat  i ncl udes bot h an excl usi on and an except i on t o 
t he excl usi on wi l l  not  be r ead t o over come t he i ni t i al  gr ant  of  
cover age,  .  .  .  and t hat  t he r equi r ement  of  mai nt ai ni ng 
under l y i ng aut omobi l e l i abi l i t y  i nsur ance does not  t r ansl at e 
i nt o a cor r espondi ng r equi r ement  t hat  UM cover age be 
mai nt ai ned. "   A cour t ' s  i nt er pr et at i on of  an i nsur ance pol i cy i s 
not  dependent  on r i gi d r ul es.   Rat her ,  i t  depends upon t he 
l anguage of  t he pol i cy.      
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cover age t hat  was under t aken [ by Aut o- Owner s]  i n [ an under l y i ng]  

pol i cy l i s t ed i n Schedul e A[ . ] "   I d. ,  ¶26.    

¶56 The pr emi se t hat  a pr ovi s i on i n an umbr el l a pol i cy can 

i nt er f er e wi t h or  negat e cover age pr ovi ded i n an under l y i ng 

pol i cy i s nonsensi cal .   As t he cour t  of  appeal s sai d,  " we 

quest i on why an i nsur er  or  anyone el se woul d bel i eve t hat  an 

excl usi on i n an umbr el l a pol i cy coul d have any ef f ect  on 

cover age i n an under l y i ng pol i cy. "   Wadzi nski  v.  Aut o- Owner s 

I ns.  Co. ,  2011 WI  App 47,  ¶16,  332 Wi s.  2d 379,  797 N. W. 2d 910.   

An i nsur ed pur chases an umbr el l a pol i cy t o r ecei ve addi t i onal  

pr ot ect i on.   The maj or i t y ' s i nt er pr et at i on r est s on t he f al se 

pr emi se t hat  t her e i s a danger  of  payi ng an addi t i onal  pr emi um 

but  r ecei v i ng l ess cover age.   Any i nsur ance cust omer  woul d be 

sur pr i sed t o l ear n t hat  t he cover age i t  pur chased i n an 

under l y i ng pol i cy coul d be wi ped away by t he i nsur ed' s pur chase 

of  an umbr el l a pol i cy.         

¶57 Fur t her ,  t he maj or i t y ' s const r uct i on r el i es on an 

unr easonabl e i nt er pr et at i on of  t he phr ase " we wi l l  cover  such 

i nj ur y. "   The pol i cy def i nes " we"  as " t he company pr ovi di ng t hi s 

i nsur ance. "   ( Emphasi s added. )   I t  i s  unr easonabl e t o i nt er pr et  

t he phr ase " we wi l l  cover  such i nj ur y"  as a r ef er ence t o Aut o-

Owner s'  pr omi se t o cover  a r i sk under  a di f f er ent  pol i cy.    

¶58 The pr obl em wi t h t he maj or i t y ' s i nt er pr et at i on of  t hat  

phr ase i s i l l ust r at ed by i magi ni ng a di f f er ent  scenar i o.   Her e,  

i t  happens t o be Aut o- Owner s t hat  pr ovi ded bot h t he umbr el l a 

pol i cy and t he under l y i ng pol i cy.   " Gener al l y,  however ,  excess 

i nsur ance i s pur chased f r om an i nsur er  di f f er ent  f r om t hat  
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pr ovi di ng t he under l y i ng i nsur ance. "   Mi chael  A.  Knoer zer ,  

Pr act i c i ng Law I nst i t ut e,  I nt r oduct i on t o Excess I nsur ance,  629 

PLI / Li t  181,  187 ( 2000) .   I f  t he under l y i ng i nsur ance wer e 

pr ovi ded by XYZ Mut ual  i nst ead of  Aut o- Owner s,  t he maj or i t y ' s 

i nt er pr et at i on woul d r ender  t he second sent ence of  t he 

endor sement  meani ngl ess.    

V 

¶59 I n cont r ast  t o t he maj or i t y ' s st r ai ned i nt er pr et at i on,  

I  concl ude t hat ,  at  t he ver y l east ,  t he pol i cy i s cont ext ual l y 

ambi guous and t hus shoul d be const r ued i n f avor  of  pr ovi di ng 

cover age.   As st at ed above,  t he t ext  of  t he endor sement  

pr ovi des:  " We do not  cover  per sonal  i nj ur y t o you or  a r el at i ve.   

We wi l l  cover  such i nj ur y t o t he ext ent  t hat  i nsur ance i s 

pr ovi ded by an under l y i ng pol i cy l i s t ed i n Schedul e A. "   Thi s 

t ext  i s  pr eceded by a capt i on t hat  r eads:  " Excl usi on of  Per sonal  

I nj ur y t o I nsur eds Fol l owi ng For m. "  

¶60 Wadzi nski  ar gues t hat  t he endor sement  means t hat  

per sonal  i nj ur y f or  an i nsur ed wi l l  be excl uded i f  and onl y i f  

i t  i s  not  cover ed by an under l y i ng pol i cy i ssued i n Schedul e A.   

I f  i t  i s  cover ed by an under l y i ng pol i cy,  Wadzi nski  asser t s,  

t hen t he umbr el l a pol i cy wi l l  " f ol l ow f or m"  and cover  i t  as 

wel l .    

¶61 Thi s i nt er pr et at i on compor t s wi t h t he t ext  of  t he 

endor sement .   The phr ase " we wi l l  cover  such i nj ur y"  appear s t o 

be a gr ant  of  cover age under  t hi s pol i cy,  and t he phr ase " t o t he 

ext ent  t hat  cover age i s pr ovi ded by an under l y i ng pol i cy l i s t ed 

i n Schedul e A"  can r easonabl y be i nt er pr et ed t o mean i f  and onl y  
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i f  cover age i s  pr ovi ded by an under l y i ng pol i cy l i s t ed i n 

Schedul e A.    

¶62 Fur t her ,  Wadzi nski ' s  i nt er pr et at i on i s consi st ent  wi t h 

t he use of  t he t er m " f ol l owi ng f or m"  i n t he capt i on.   I n t he 

i nsur ance i ndust r y,  t hat  t er m means t hat  an excess pol i cy wi l l  

i ncor por at e t er ms i n an under l y i ng pol i cy t o pr ovi de coext ensi ve 

cover age.   See Johnson Cont r ol s,  I nc.  v.  London Mkt . ,  2010 WI  

52,  ¶34,  325 Wi s.  2d 176,  784 N. W. 2d 579.   Aut o- Owner s chose t o 

use t he t er m " f ol l owi ng f or m"  i n t he capt i on of  t hi s 

endor sement ,  and i t  must  be gi ven some meani ng. 5   

¶63 The maj or i t y di smi sses Wadzi nski ' s  i nt er pr et at i on of  

t he t er m " f ol l owi ng f or m"  wi t hout  pr ovi di ng any al t er nat i ve 

expl anat i on f or  Aut o- Owner s'  deci s i on t o use t hat  t er m.   The 

maj or i t y decl i nes t o gi ve t he capt i on any meani ng because i t  

                                                 
5 I t  shoul d be not ed t hat  t he phr ase " f ol l owi ng f or m"  

appear s i n f our  of  t he 11 endor sement s t o Aut o- Owner s'  umbr el l a 
pol i cy,  i ncl udi ng t he " Puni t i ve Damages – Fol l owi ng For m 
Endor sement , "  t he Bodi l y I nj ur y  Fol l owi ng For m Endor sement , "  t he 
endor sement  r egar di ng Pol l ut i on Li abi l i t y  ( Fol l owi ng For m) , "  and 
t he endor sement  at  i ssue her e.   The sur r oundi ng endor sement s 
f ol l ow a s i mi l ar  pat t er n as t he endor sement  at  i ssue i n t hi s 
case.   I t  appear s t hat  when Aut o- Owner s i ssued t he pol i cy and 
t he endor sement ,  i t  bel i eved t hat  t he t er m had meani ng.  

Addi t i onal l y,  some of  t hese par al l el  endor sement s expr essl y 
acknowl edge t hat  cover age wi l l  be pr ovi ded under  t hi s umbr el l a 
pol i cy t o t he ext ent  t hat  cover age i s pr ovi ded by t he under l y i ng 
pol i cy.   The puni t i ve damages endor sement ,  f or  exampl e,  pr ovi des 
" I t  i s  agr eed t hat  t hi s pol i cy cover s puni t i ve or  exempl ar y 
damages onl y t o t he ext ent  t hat  such cover age i s avai l abl e t o 
t he i nsur ed under  a pol i cy l i s t ed i n t he Schedul e of  Under l y i ng 
I nsur ance Pol i c i es. "   ( Emphasi s added. )   Si mi l ar l y,  t he 
pol l ut i on endor sement  pr ovi des:  " Thi s pol i cy does not  appl y t o 
[ damages caused by pol l ut i on]  except  t o t he ext ent  t hat  cover age 
i s pr ovi ded[ ]  a.  by a pol i cy descr i bed i n SCHEDULE A .  .  .  . "   
( Emphasi s added. )  
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asser t s t hat  t he t er m " f ol l owi ng f or m"  can onl y be used when an 

excess pol i cy f ol l ows t he ent i r e f or m of  an under l y i ng pol i cy.   

Accor di ng t o t he maj or i t y,  t her e can be no such t hi ng as a 

f ol l owi ng f or m endor sement .   Maj or i t y op. ,  ¶30.   Why not ?   

¶64 I t  may be t hat  many excess i nsur er s choose t o f ol l ow 

t he f or m of  an ent i r e pol i cy.   However ,  ot her  excess i nsur er s 

have wr i t t en pol i c i es t hat  ar e l ar gel y i ndependent  of  t he 

under l y i ng pol i c i es,  but  t hat  never t hel ess of f er  a cer t ai n t ype 

of  cover age or  excl usi on t hat  f ol l ows t he f or m of  a cover age or  

excl usi on i n an under l y i ng pol i cy.   Not hi ng pr event s an umbr el l a 

i nsur er  f r om wr i t i ng such an endor sement ,  as i t  appear s Aut o-

Owner s has done her e. 6    

¶65 Wadzi nski ' s  i nt er pr et at i on i s consi st ent  wi t h t he t ext  

and gi ves meani ng t o al l  t he l anguage i n t he capt i on.   UM 

cover age i s " excl uded"  unl ess i t  i s  cover ed by an under l y i ng 

                                                 
6 I n f act ,  a r evi ew of  t he case l aw shows t hat  i t  i s  common 

pr act i ce t o i ncl ude f ol l owi ng f or m endor sement s i n a pol i cy t hat  
ot her wi se cont ai ns i ndependent  t er ms.   The cour t  of  appeal s 
r ecent l y i nt er pr et ed an " UNI NSURED AND UNDERI NSURED MOTORI STS 
COVERAGE FOLLOWI NG FORM ENDORSEMENT"  i n what  ot her wi se appear s 
t o have been a st and- al one per sonal  l i abi l i t y  umbr el l a pol i cy.   
Vet o v.  Am.  Fam.  Mut .  I ns.  Co. ,  2012 WI  App 56,  ¶8 n. 2,  ___ 
Wi s.  2d ___,  ___ N. W. 2d ___.   Fur t her ,  t he Fi f t h Ci r cui t  Cour t  
of  Appeal s r ecent l y i nt er pr et ed an umbr el l a pol i cy i n whi ch onl y 
one endor sement ,  t he Pr of essi onal  Li abi l i t y  Li mi t at i on 
endor sement ,  f ol l owed f or m.   See Est at e of  Br adl ey ex r el .  
Sampl e v.  Royal  Sur pl us Li nes I ns.  Co. ,  I nc. ,  647 F. 3d 524,  
530 ( 5t h Ci r .  2011)  ( " [ N] ot hi ng i n t he Royal  pol i cy suggest s 
t hat  i t  f ol l ows f or m as t o al l  t er ms and condi t i ons i n t he 
Lexi ngt on pol i cy .   Rat her ,  t he Pr of essi onal  Li abi l i t y  Li mi t at i on 
endor sement  i s t he onl y t er m t hat  cont ai ns a f ol l ow f or m 
pr ovi s i on,  and i t  speci f i es t hat  t he Royal  pol i cy wi l l  f ol l ow 
f or m t o t he Lexi ngt on pol i cy ' wi t h r espect  t o pr of essi onal  
l i abi l i t y '  ar i s i ng out  of  Mar i ner ' s oper at i ons at  t he I ndi anol a 
nur si ng home. " ) .  
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pol i cy,  i n whi ch case t he umbr el l a phr ase wi l l  " f ol l ow f or m"  and 

al so pr ovi de cover age.    

¶66 A pol i cy ' s gr ant  of  cover age i s ambi guous i f  i t  i s  

suscept i bl e t o mor e t han one r easonabl e i nt er pr et at i on.   

Fol kman,  264 Wi s.  2d 617,  ¶13;  St ubbe,  257 Wi s.  2d 401,  ¶8.   

Even i f  t he maj or i t y ' s i nt er pr et at i on can be consi der ed t o be 

r easonabl e,  t he pol i cy i s r ender ed ambi guous due t o t he 

exi st ence of  an al t er nat i ve r easonabl e i nt er pr et at i on.   Under  

our  wel l - est abl i shed canons of  const r uct i on,  an ambi guous pol i cy 

shoul d be const r ued i n f avor  of  cover age.   Fol kman,  264 

Wi s.  2d 617,  ¶13;  St ubbe,  257 Wi s.  2d 401,  ¶8.    

VI  

¶67 Bef or e concl udi ng,  I  pause t o obser ve t hat  t he 

maj or i t y ' s at t empt  t o bol st er  i t s anal ysi s by compar i ng t he cost  

of  var i ous pol i cy pr emi ums i s f ol l y .   See maj or i t y op. ,  ¶¶4,  5,  

17 n. 8.   I t  i s  based on uni nf or med specul at i on.    

¶68 Ther e i s not hi ng i n t hi s r ecor d t hat  i nf or ms how 

Wadzi nski ' s  pr emi um was det er mi ned and not hi ng i n t hi s r ecor d 

whi ch pr ovi des any cont ext  f r om whi ch r easonabl e i nf er ences can 

be dr awn.   Never t hel ess,  t he maj or i t y asser t s i n a f oot not e t hat  

" t he amount  pai d f or  cover age may l end suppor t  t o t he concl usi on 

t hat  pot ent i al l y  ambi guous t er ms shoul d be const r ued one way 

r at her  t han anot her . "   I d. ,  ¶17 n. 8.   

¶69 The maj or i t y f ai l s  t o appr eci at e t hat  t he amount  pai d 

f or  excess i nsur ance gener al l y bear s l i t t l e r el at i onshi p t o t he 

r ange of  pr i ces t hat  we have come t o expect  f or  pr i mar y 

i nsur ance cover age.   " Because excess pol i c i es do not  pr ovi de 



No.   2009AP2752. awb 

 

12 
 

' f i r st  dol l ar '  cover age and ar e gener al l y  not  wi t hi n t he 

' wor ki ng l ayer , '  t he pr emi um char ged i s gener al l y much l ower  

t han t hat  of  a pr i mar y pol i cy. "   Knoer zer ,  supr a,  at  187. 7     

¶70 I t  shoul d not  sur pr i se any r eader  of  t hi s opi ni on t hat  

no member  of  t hi s cour t  under st ands t he f or mul as f or  det er mi ni ng 

i nsur ance pr emi ums.   Wi t hout  anyt hi ng i n t he r ecor d t o expl ai n 

how r at es ar e cal cul at ed or  what  i nf er ence shoul d be dr awn f r om 

t he cal cul at i on made by t he under wr i t er s i ssui ng t hi s pol i cy,  

any snap j udgment  based on t he amount  of  a pr emi um woul d be pur e 

specul at i on.  

¶71 Act uar i es set  t he amount  of  a pr emi um by r el y i ng on 

compl ex f or mul as whi ch cont ai n a mul t i t ude of  var i abl es.   I  need 

do not hi ng mor e t han r epl i cat e what  t he i ndust r y consi der s t o be 

t he most  basi c of  f or mul as t o demonst r at e t hi s poi nt :     

SIMPLE EXAMPLE 

The f ol l owi ng si mpl e exampl e i l l ust r at es how expenses 
and pr of i t  ar e i ncor por at ed wi t hi n t he f undament al  
i nsur ance equat i on and i n t he r at emaki ng 
pr ocess .  .  .   

I f  t he r at es ar e appr opr i at e,  t he pr emi um col l ect ed 
wi l l  be equi val ent  t o t he sum of  t he expect ed l osses,  
LAE,  under wr i t i ng ( UW)  expenses ( bot h f i xed and 
var i abl e) ,  and t he t ar get  under wr i t i ng pr of i t .  .  .  .  
[ T] hi s can be wr i t t en as:   

                                                 
7 By way of  exampl e,  f or  compani es under wr i t i ng excess 

pol i c i es f or  weal t hy c l i ent s,  t he f i r st  $1 mi l l i on i n cover age 
i s usual l y t he most  expensi ve,  at  per haps $150 t o $300,  wi t h 
each addi t i onal  $1 mi l l i on i n cover age cost i ng ar ound $100 t o 
$125 annual l y.   Joseph B.  Tr east er ,  Umbr el l a Cover age f or  
Pr event i ng Your  Rui n,  N. Y.  Ti mes,  Mar ch 18,  2008.   The si t uat i on 
i s of t en t he r ever se f or  t he i nsur er  who under wr i t es excess 
pol i c i es f or  mi ddl e and l ower  i ncome cl i ent s.   I d.     
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P = L + EL + ( EF + V x P)  + QT x P 

P – ( V + QT)  x P = L + EL + EF 

P = [ L + EL + EF]  
    [ 1. 0 – V – QT]  
_                       _   _    _ 
P = [ L + EL + EF]  /  X = [ L + EL + EF]  
    [ 1. 0 – V -  QT]      [ 1. 0 – V – QT]  

Geof f  Wer ner  & Cl audi ne Modl i n,  Casual t y Act uar i al  Soci et y,  

Basi c Rat emaki ng 125 ( 4t h ed.  2010) .    

¶72 Gi ven t he compl exi t y of  r at emaki ng and t he f act  t hat  

t her e i s not hi ng i n t he r ecor d t o expl ai n t he pr emi um and how i t  

was der i ved,  i t  i s  di f f i cul t  t o see how t he amount  of  

Wadzi nski ' s  pr emi um coul d l end any suppor t  t o t he concl usi on 

t hat  pot ent i al l y  ambi guous t er ms shoul d be const r ued one way or  

anot her .   See maj or i t y op. ,  ¶17 n. 8.    

¶73 For  al l  of  t he r easons set  f or t h above,  I  r espect f ul l y 

di ssent .    

¶74 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .        
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